THE AUSTRALIA INSTITUTE

Trading in Food Safety?

Theimpact of trade agreements on
guarantinein Australia

Hilary Bambrick
National Centre for Epidemiology and Population Health
The Australian National University

Discussion Paper Number 73
October 2004

ISSN 1322-5421



The Australia Institute

© The AustraliaInstitute.

Thiswork is copyright. It may be reproduced in whole
or in part for study or training purposes only with the
written permission of the Australia Institute. Such use
must not be for the purposes of sale or commercial
exploitation. Subject to the Copyright Act 1968,
reproduction, storage in aretrieval system or
transmission in any form by any means of any part of
the work other than for the purposes above is not
permitted without written permission. Requests and
inquiries should be directed to the Australia Institute.



Table of Contents

List of Boxes

Acknowledgements

Summary

1. Introduction

2. Freetradeand therole of the WTO

2.1 International trade agreements
2.2  Bilateral, regional and global agreements
2.3  Thetrade dispute settlement process

3. Theroleof quarantinein trade agreements

31  Science-based risk assessment
3.2  Australid s cautious approach to risk assessment: a barrier to trade?
3.3  Theoretical, potential and quantifiable risk
34  Safe and wholesome food
4. ‘Fit for human consumption’: the tangled food web

4.1 BSE

4.2 Pesticides and other residues

4.3 Bacterial contamination

44  Heavy metas

45 Avian influenza

4.6  Tracing outbreaks in a globalised food market
5. Conclusions

Refer ences

vi
vii

NNNNNE RPRPRERE
OO~ OOOODOW OO P

33

Trading in food safety?




The Australia Institute



List of Boxes

Box 1
Box 2
Box 3
Box 4
Box 5

Box 6

WTO agreements that directly affect food safety
Defining safe and wholesome food
Categorisation of animals for slaughter

Indirect pathways to human infection with BSE
Surveillance and sampling of imported foods

Listeriain import risk assessment

16
19
21
26
27

Trading in food safety?




Vi

Acknowledgements

Many thanks to Richard Denniss, Dorothy Broom, Jane Dixon and Rebekah White for
their helpful comments. Thanks also to Ann Caplan, Peter Drahos and an anonymous
referee for reviewing the paper. The opinions presented and conclusions drawn remain
the responsibility of the author.

The Australia Institute




Vii

Summary

International trade in food is increasing and bringing new challenges to public hedlth. In
the past, Australians have been able to take it for granted that the food they consumed
was relatively safe as rigorous national food standards were applied both to
domestically produced and imported food. Quarantine regulations ensured that imported
foods were subject to the highest food safety standards. The capacity to maintain and
apply these standards is now being undermined by international trade agreements and
procedures for settling trade disputes. The recent free trade agreement (FTA) between
Australia and the US highlights the issues concerning trade and food safety.

Rules of trade are governed by a number of World Trade Organisation (WTO)
agreements, which are binding for member countries. Although intended to limit non
tariff barriers to trade, these agreements have the potential to affect food safety
adversely. Australiais under increasing pressure to harmonise its risk assessment and
guarantine regulations with international recommendations, |eading to a weakening of
Australian standards. Negotiators increasingly treat quarantine as a bargaining chip. In
the Australia US FTA, for example, Australia agreed to make some quarantine
concessions in order to increase market access for the US. Forthcoming FTA
negotiations with China and Thailand are likely to place even more pressure on
Australia’ s quarantine standards. Even if quarantine is not explicitly included in trade
negotiations, it remains vulnerable to challenge under the WTO dispute settlement
process. International trade agreements can therefore diminish the capacity of countries
to employ domestic legidlation to protect public health.

Australia currently applies the precautionary principle in trade matters. Applying the
precautionary principle means taking action (for example, to protect health and
agriculture) in the absence of full scientific certainty about a particular risk. Australia
therefore invokes quarantine when there is potential risk rather thanonly when arisk
has been proven to exist. This cautious approach is not recognised by some trading
partners as scientific but instead is considered unnecessarily restrictive of trade. The
pressure on Australia to harmonise its quarantine regulations ignores the fact that the
cautious approach to food safety has been demonstrably effective in protecting public
health. It has, for example, protected Australians from bovine spongiform
encephalopathy (BSE). Australiatook action to ban imports of British cattle well before
the devastating human health consequences of BSE were realised.

Such precautionary action today is considered by trading partners as a purely
protectionist measure. BSE is a particularly important example as it highlights the
potential for unknown risks arising from the complexity of modern food systems and
illustrates some of the shortfalls of internationally accepted practice. Furthermore,
health risks from BSE can extend beyond food consumption, potentially to
contaminated pet food, cosmetics and vaccines.

While the potential risks associated with BSE are now widely known, Australians are
also protected from a range of other health risks by our cautious approach to import risk
assessment. For example, Listeriais aform of bacteria that can multiply at refrigerator
temperatures and cause meningitis or septicaemia in children and the elderly. Exposure
to Listeria during pregnancy can cause miscarriage or stillbirth. Despite the severity of
these health effects Australia’ s import standards in relation to soft cheeses and other
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potential sources of Listeriainfection have already been reduced as a result of pressure
from importers.

Avian flu provides another example of the importance of a cautious approach to import
risk assessment. The avian flu virus can be fatal to both humans and poultry and is
potentially devastating for the Australian poultry industry. Australian quarantine
regulations banning the importation of raw poultry are therefore vital to protecting both
Australian public health and the Australian poultry industry. These protections are,
however, likely to come under pressure in forthcoming free trade agreements.

This paper examines the impact of trade agreements on Australia’s capacity to maintain
an appropriate level of protection through cautious import risk assessment and
deployment of quarantine to protect public health. It establishes some principles for
safeguarding Australia’ s food supply into the future and concludes that in order to
protect public health and preserve food safety, Australia needs to play an activerolein
ensuring that quarantine and food safety standards are improved worldwide. To date
international trade has exerted downward pressure on labour standards, human rights
and environmental practices. Australia can protect its own national interest and the
interests of developing countries by ensuring that quarantine standards do not become a
bargaining chip in future world trade negotiations.

The Australia Institute



1. Introduction

Access to food that is nutritious and safe is a basic human necessity, but ensuring food
safety has been made more difficult in recent years as aresult of increasing international
trade. A greater quantity and variety of food is travelling further, often with multiple
origins and destinations. In order to preserve food safety and protect the agricultural
industry from disease, Australia applies quarantine regulations that are more stringent
than in many other countries, but frequently these precautions are considered a barrier
to trade that must be removed to further trade liberalisation. This challenge to
Australian food safety has been highlighted by the recent negotiations for an Australia-
US Free Trade Agreement (FTA). Furthermore, planned free trade agreements with
China, Thailand and Malaysiawill place Australia’ s quarantine standards under even
greater threat.

Australians can take for granted that the food they consume is low risk. Historicaly,
geographic isolation has protected the country from many diseases that are found
elsewhere, but in aworld where travel and transport of goods are becoming ever easier,
stringent quarantine regulations have helped preserve Australia’s status as relatively
free from agricultura pests and food- borne diseases common in other parts of the
world. Australia has had few serious, large-scale outbreaks of disease relating to food
contamination, and where these have occurred domestic supply has been at fault.
National regulators have worked to protect public health by setting standards of
production and storage that apply to both locally produced and imported foods (FSANZ
20033, FSANZ 2003b).

International trade agreements can threaten food safety regulations in two ways. Firstly,
during trade negotiations, changes to quarantine requirements may be sought in
exchange for other market concessions. Secondly, even if not officialy on the
negotiating table or part of aresulting agreement, under the WTO rules quarantine can
be challenged by trading partners as unnecessarily restrictive if regulations exceed
minimal international guidelines. Consequently, the trade dispute settlement process can
erode domestic regulations intended to ensure the safety of imported foods.

Trade agreements, such as the recently negotiated Australia US FTA, therefore have
considerable potential to undermine food safety in Australia and elsewhere. Even before
the year-long trade talks concluded, the US explicitly sought changes to several key
aspects of Australia’s domestic food safety legislation perceived by it as limiting US
export capacity (USTR 2000). Subject to particular challenge was the use of quarantine
to exclude imports that Australian authorities considered unsafe (Zoellick 2002).

It iswidely understood that import risk assessment and quarantine protect Australia's
agricultural industry from exotic pests and diseases such as foot and mouth disease, but
they also protect against direct and immediate threats to public health from unsafe
foods. These direct risks to public health are demonstrable, but WTO rules require proof
of an actual and novel hazard, and not just a potential threat. Excluding something that
might congtitute arisk may no longer be sufficient, especialy in the case of agricultural
pests and diseases where risk must also be quantified. Australia is under increasing
pressure to ‘harmonise’ quarantine regulations with international standards (WTO 2002,
2003b) but if Australia had subscribed to similar standards as other countries in the past,
it would not be free of mad cow disease or avian influenza today.
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The potential impact of international trade agreements on public health in general —and
on food safety in particular — has received very little attention in Australian trade policy
debates. Early in the Australia-US negotiations, for example, the Australian
Government commissioned impact assessments of an FTA, but these dealt only with
potential economic and diplomatic consequences (APEC Study Centre 2001,
Berkelmans et al. 2003). Neither did the government seek social or environmental
impact studies.! Their rationale for omitting these concerns arises from the neo-libera
position that free markets increase trade thus extending economic growth which in turn
is assumed automatically to raise living standards, including improvements in public
health. Improving public health, however, requires specific investment in public goods
(Szreter 1997). Such improvements in public health do not automatically result from a
bigger economy. On the contrary, better health results from the implementation of
specific policies designed to deliver it.

In recognition of the potential for a significant impact, the Australian Government
initiated public consultation before the final agreement with respect to the Australia-US
FTA was reached. The interests of industry, trade unions, norgovernment
organisations and others proved to be substantial, as nearly 200 submissions were made
to a Senate inquiry held in July 2003 (DFAT 2004a). Negotiations had aready been
underway for some months by this stage. However, as trade negotiations are not open
forums, the flow of information remained one way and very little concerning the
position held by the Australian Government or the progress of negotiations was made
public. Thus independent assessment s of the potential costs and benefits of items for
inclusion or exclusion as the agreement evolved were rendered difficult. Although state
and territory governments were briefed regularly throughout the negotiations (DFAT
2004a), meaningful progress reports to the Australian public and industry
representatives were not forthcoming. DFAT did not release the text of the agreement
until nearly a month after negotiations concluded, as it was still subject to ‘legal
scrubbing’ (DFAT 2004c). The absence of information in the public realm before and
during negotiations and for a considerable time after they were concluded made analysis
of the potential impact very difficult.

When details of the agreement were finally released, public submissions were again
sought, thistime for a further inquiry by a Senate Select Committee and for the Joint
Standing Committee on Treaties charged with examining the text of the agreement. It is
not clear, however, how much of an impact recommendations from these inquiries had.

This paper examines Australia s capacity to continue to ensure arelatively safe and
nutritious food supply. In particular it considers the effect of international trade
agreements on Australia’ s sovereignty to assess the risk of imported goods and apply
import restrictions based on the potential risk to public health. Section 2 provides an
overview of international trade agreements and procedures that have an impact on food
safety. Section 3 examines Australia s position on import risk assessment and
guarantine in relation to international standards. In Section 4 several case studies are
presented illustrating the effectiveness of Australian policy in ensuring food safety, with
a particular focus on bovine spongiform encephal opathy (BSE) given its near global
distribution and the recent first confirmed case in the US. The reliance on industry self-

L Unlikethe US, Australia has no requirement to assess the environmental impacts of an FTA (Cebon
2003).
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regulation is questioned. Finally, strategies to ensure the continuing safety of
Australia s food supply in the context of greater trade liberalisation are considered.
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2. Freetradeand theroleof theWTO

2.1 International trade agreements

Trade liberalisation has been considered for some years to be the primary pathway to
economic growth, which is increasingly highlighted as the single measure of national
success. In order to oversee the development and application of trade agreements
between countries, the World Trade Organisation (WTO) was established in 1995 as a
result of negotiations stemming from the General Agreement on Tariffs and Trade
(GATT), an international treaty signed in 1948. The GATT was developed to facilitate
international trade in goods by establishing a system of rules designed to liberalise trade
and balance regulatory autonomy with discipline for protectionist measures (Marceau
and Trachtman 2002).

Several rounds of negotiations continued over the years, with the Uruguay round of
1986-1994 culminating in the formation of the WTO together with a number of
agreements aimed at reducing nonttariff barriers to trade (WTO 2003a). The WTO was
intended as a non-political ‘rule based multilateral regime’ that would increase the
predictability, security and transparency of international trade (Arup 2003, p. 897). It
comprises approximately 150 member nations, including Australia, acts as a forum for
international trade negotiations and administers trade agreements (WTO 2003d).

Severa agreements and principles now govern international trade between WTO
signatories. The agreements on Sanitary and Phytosanitary (SPS) Measures and
Technica Barriersto Trade (TBT), and principles of Equivalence (Box 1) are intended
to facilitate trade by removing nonttariff barriers and have considerable potentia to
affect food safety as they govern import risk assessment and the application of
guarantine. Failure to comply with these agreements entitles an aggrieved trading
partner to initiate dispute settlement proceedings (see Section 2.3).

2.2 Bilateral, regional and global agreements

In general, members of the WTO may not discriminate either between trading partners
or between locally made and imported products that are similar (Lawrence 2003).
Furthermore, the ‘most favoured nation’ rule means that whenever a WTO member
country upgrades the benefits it provides to a trading partner, it must grant al other
WTO members the same privileges so that they remain equal. Bilateral or regional trade
agreements (such as APEC, NAFTA, and the AustraliaUS FTA), on the other hand,
seemingly contradict the WTO’ s principle of non-discrimination between trading
partners by setting up a system of preferential trade. However, since the 1948 GATT
treaty, establishing preferential trading relations between member countries has been
encouraged as part of the wider process to further liberalise global trade. Despite the
most favoured nation principle of nontdiscrimination, smaller regional and bilateral
negotiations are becoming increasingly common.
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Box 1 WTO agreementsthat directly affect food safety

Sanitary and Phytosanitary (SPS) Measures

Negotiations during the Uruguay Round in 1994 agreed to reduce agricultura tariffsin
order to bring rules for agricultural goods in line with those for manufactured goods
(Beierlie 2002). This led to a concern that some countries might invoke quarantine
regulations not to protect public health and keep industry free from exotic pests and
diseases but rather to protect the economic interests of their agricultural industries
(Nairn 1996). The SPS Agreement was therefore developed to limit the restrictions
that countries could place on foods in the name of health and safety. Although in
theory countries can set levels of protection that they deem appropriate, these must be
‘scientificaly justifiable’ and not merely a means to restrict international trade. SPS
measures are subjectively defined, but their purpose is to prevent food-borne risks or
pests and diseases affecting the life and health of humans, animals and plants ina
manner that impacts on international trade (Pauwelyn 1999). Before the SPS
agreement, agricultural and health regulations had to be justified only after a violation
of GATT was discovered (Pauwelyn 1999). Agriculture remains highly protected
despite SPS rules and efforts to reduce tariffs (Beierlie 2002).

Technical Barriersto Trade (TBT) Agreement

The technical aspects of goods such as size, labelling, shape, performance and
packaging are covered by the TBT Agreement (OECD 2003) which lists circumstances
where countries may restrict trade although again these restrictions must be considered
necessary and not more restrictive than required to meet objectives. Human, animal
and plant health, environmental protection, national security and prevention of
deception are considered legitimate reasons to restrict trade under TBT (WTO 2003c).
The Agreement appears to provide for some freedom for countries to take steps to
protect public health, but such measures are subject to international approval, ensuring
that health objectives and restrictions are limited to those deemed by trading partners
to be appropriate.

Equivalence

Article 4 of the SPS Agreement recognises that member countries may have evolved
equivalent measures of protection even though their procedures may be different.
Hence an importing country is obliged to accept the protective measures taken by an
exporting country as equivalent to its own providing the exporting country is able to
prove that its measures afford a similar level of protection to those of the importing
country (OECD 2003; WTO 2003c). The exporting country is obliged to prove that its
measures are effective and must allow the importing country access for inspection and
testing and any other relevant procedures. Equivalence policies are intended to reduce
replication of procedures between countries; but in practice, they limit a country’s
sovereignty over national public health decision- making because the failure to accept
another country’s procedures as equivalent may be perceived as an unnecessarily
restrictive trade practice.

Agreements may be binding or take the form of a memorandum of understanding, and
may cover single products or all food commodities (Codex Alimentarius Commission
1997, 1999).
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The breakdown in trade negotiations in Cancun, Mexico, in September 2003 was the
result of disagreement between poorer and richer nations that was sustained throughout
the meeting. It demonstrated the potential efficacy of the combined vote of developing
countries and illustrated that sometimes global and large-scale multilateral talks fail to
deliver on the desires of wealthy countries.? One response by wealthier nations has been
a strategic shift away from multilateral talks towards a targeting of individual countries
one by one, creating preferential trade relationships with each of them. The US, for
example, currently has regional agreements with Canada and Mexico (NAFTA), Costa
Rica, El Salvador, Guatemala, Honduras and Nicaragua (CAFTA), and bilateral
relationships with Jordan, Chile and Singapore. It is currently negotiating with the
Southern African Customs Union (includes Botswana, Lesotho, Namibia, South Africa
and Swaziland), with Bahrain and with Morocco. Further negotiations are planned with
Thailand, Panama, Colombia, Peru, Bolivia and Ecuador (USTR 2004). Austraia has
also been pursuing bilateral and regional trade, establishing the Cairns Group with the
purpose of fostering the interests of agricultura producing nations. Recently Australia
reached a free trade agreement with the US and Singapore and is currently negotiating
with China and Thailand.

This preferential approach has been justified as a means of moving towards more open
markets globally:

... Australia and the United States have been working arm and arm in
terms of trying to cut subsidies and tariffsin the WTO talks. And
frankly, | just think it would be madness to let a few countries in
Europe or elsewhere decide that they want to stop trade negotiations,
because they won't cut their subsidies, we're al supposed to pack up
our bags and go home. The best way to move them is to keep moving
forward (Zoellick 2003b).

These hilateral agreements give greater economic advantage to the larger trading partner
than to the smaller partner and can effectively close out other small countries, limiting
their future market access.

2.3 Thetrade dispute settlement process

Because the WTO is rule based, disputes sometimes arise when parties disagree over
the interpretation of the rules (Brinza 2003). Dispute settlement is administered by the
Dispute Settlement Body, which consists of the WTO’s General Council, and has the
authority to establish Panels to hear disputes. These Panels are able to seek advice from
scientific and technical experts. If a Panel’s conclusions are not acceptable to the
disputing parties, a three-person Appellate Body, chosen from a standing pool of seven
persons, will assess the report from alegal and procedural point of view. The Appellate
Body’ s report is adopted unconditionally unless a consensual vote not to accept its
findings is reached by the Dispute Settlement Body. Prior to a complaint being brought
before the Panel, attempts to resolve the dispute are made through formal consultation
between members. More than 300 complaints were received by WTO Panels over the
first eight years to 2002, and most of these were reviewed by the Appellate Body (Arup
2003). Neither the Panel nor the Appellate Body makes binding decisions (Pauwelyn
1999), but produces recommendations for the Dispute Settlement Body which then

2 For an Australian Government perspective on the Canctin negotiations, see DFAT 2004c.
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makes the ruling based on these recommendations (McRae 2004). Dispute proceedings
are most often initiated by high-income countries, especialy the US and the European
Community(EC), but recently upper middle income countries have increasingly been
involved in such proceedings (Leitner and Lester 2004).

The initia burden of proof in dispute settlement lies with the complaining party, in that
it must establish a prima facie case of inconsistency. If this succeeds, the burden of
proof shifts to the defending party which must either refute or counter the claim
(Pauwelyn 1999). Any party asserting a fact must provide proof, but the evidence does
not have to be ‘watertight’ to be accepted (Pauwelyn 1999).

Unlike court proceedings, dispute proceedings are not open, and members who wish to
observe the process must become third parties, thus conflating interest in the process
and interest in influencing the process (McRae 2004). The lack of public access to the
dispute proceedings is amajor criticism of the system. McRae (2004) argues that there
isno rational basis for this public exclusion from Panel and Appellate proceedings.
Although the dispute proceedings are private, the outcomes of the process are made
public.

The dispute settlement process has been criticised as being more about making policy
than applying rules. It has increasingly become a ‘ surrogate for negotiations’, ruling on
and clarifying existing agreements and expanding the scope of these agreements
(McRae 2004, p. 3). The Panel and Appellate Body do not merely apply WTO law but
legidateit, asthey limit members' ability to restrict trade beyond specified limits in the
agreements, and are therefore not neutral but are biased towards the complainant
(Greenswald 2003). Despite the initia intentions of the WTO, economics and politics
continue to play asignificant role in the decisions (Arup 2003).

The losers in a dispute must comply immediately with the recommendations and ruling
(Pauwelyn 1999). Countries which fail to comply with WTO rules cannot be forced to
do so, but retaliatory measures (such as increasing tariffs on imports from that country)
may be sanctioned (Arup 2003; Greenswald 2003). Compliance with WTO rulingsis
high (McRae 2004).

Being a party to WTO agreements is equivalent to accepting jurisdiction of the dispute
process (McRae 2004). As asignatory to the WTO, Australiais aready compelled to
comply with international SPS procedures (Nairn 1996). In any instance where
Australia’s quarantine and other regulations are considered more stringent than those
accepted internationally, trading partners have the right to initiate proceedings against
Australia through the WTO dispute settlement processes. Australia’s procedures for
import risk assessment and quarantine regulations are viewed internationally as
restrictive trade barriers (USTR 2000). Australia’s quarantine regulations are open to
further censure because of discrepancies between states or between states and the
Commonweadlth. Individual states in Australia have, for example, banned the import of
certain products that could be harmful to a mgjor industry (for example, salmon in
Tasmania, see Section 3.3), or legislated to remain free of genetically modified (GM)
produce.® This leaves Australia vulnerable to greater criticism from trading partners, as
it is even harder to justify why one state may have one set of rules while another
operates under different ones.

3 New South Wales recently approved cultivation of GM canola (Peatling 2004).
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In April 2003, the EC brought a complaint against Australiato the WTP, arguing that
unless individual exemptions are granted, Australia’s quarantine requirements
prohibiting the import of live and dead animals, fresh meat, plants, fruit and vegetables
are unduly restrictive to trade. The EC aso objected to Australia’ s refusal to accept the
equivalence measures of other countries as unfair (WTO 2003b). Any WTO member
country may elect to be involved in a given dispute brought about by another member;
for the current EC dispute, India and the Philippines have declared themselves to be
interested parties.

Degspite the emphasis on international harmonisation, there appears significant room for
interpretation of the WTO Agreements, but there remains the matter of determining
‘legitimate’ reasons to restrict imports. Thisis of increasing interest to some countries
attempting to protect public health from any undesirable consequences of trade
liberalisation (Lawrence 2003). Each trade agreement brings increased potential to
affect the ability of individual member countries to make and enforce any domestic
legislation that limits trade, including quarantine standards that may be more restrictive
than those of other countries. The dispute process acts to facilitate trade as decisions are
generally made against trade restraints (Greenswald 2003). While this may be good for
trade, it may not necessarily be good for public health.
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3. Theroleof quarantinein trade agreements

3.1 Science-based risk assessment

‘Science’ isinvoked in trade law to distinguish legitimate concerns from actions that are
taken for protectionist reasons (Harlow 2004). The SPS Agreement enables a country to
maintain its standards providing they are scientifically based and consistently
implemented (Nairn 1996). WTO members are allowed, in principle, to set their own
acceptable level of risk, and can choose SPS measures to reduce risk to a degree
considered acceptable in import risk assessment. The SPS measures invoked are not
permitted to be more trade restrictive than is necessary to meet the required level of

risk. However, there is little recognition that potential risk is assessed within a particular
context and is subject to constraints (Harlow 2004). ‘ Science’ therefore remains full of
uncertainty. The WTO requires that uncertainty be dealt with consistently by member
countries (Crawford-Brown et al. 2004). Differences of opinion as to the meaning of
‘science-based’ should be restricted to the approaches used for risk assessment. Thereis
some disagreement concerning whether or not risk assessment should be ‘ consistent
with internationally accepted approaches (Codex Alimentarius Commission 1995b, p.
2).

It iswidely accepted that quarantine should be science-based, but what this meansin
practice is in dispute. For example, both sides of the Australia-US FTA negotiations
were in public agreement that quarantine regulations must be based on science (Deady
and Ives 2003). During the negotiations Australia continued to reiterate its support for
the SPS Agreement. With the signing of the AustraliaUS FTA that included changes to
guarantine, DFAT was quick to recommit to science-based risk assessmert.

Both countries have reaffirmed that decisions on matters affecting
quarantine and food safety will be based on science. The agreement
preserves the rights of both countries to protect animal, plant and
human health and life in their respective territories. Austraia' s
regulatory systems, risk assessment and policy development processes
are not affected, and the AUSFTA does not compromise Australia’'s
quarantine regime (DFAT 2004b).*

The term ‘scientifically based’ is therefore problematic — even ‘science’ is not immune
to influence from particular economic and political agendas, and the level of what is
considered ‘acceptable risk’ may vary between countries and over time. Given the scope
for interpretation in the international recommendations it might be assumed that
Australia’s stringent regulations would be acceptable. Science is by nature intended to
be objective, but making risk assessments and deciding what constitutes an acceptable
level of risk to public health requires some level of value-judgement. The stakes are
perhaps higher for Australia as an idland continent that is relatively disease-free. Howse
(2004) suggests that the WTO overestimates the ability of existing science to resolve
health-related trade disputes. In order to continue to be relatively disease free, Australia
requires that a cautious approach be maintained.

* In the draft text of the agreement, released 4 March 2004, human health was not mentioned.
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3.2 Australia’s cautious approach to risk assessment: a barrier to trade?

An appropriate level of protection is the one that provides confidence that public health
and agriculture are safe. Australia seeks a level of very low risk rather than zero risk.

Two agencies run by the Department of Agriculture, Fisheries and Forestry (DAFF) are
responsible for Australian policy and application. Since 2000, Biosecurity Australia has
been the agency responsible for conducting import risk assessments and setting the
policies to achieve the appropriate level of protection. Import risk assessment can take
years, and there is growing pressure to reduce the time to gain import clearance to a
maximum of six months (Brenchley 2003). New import risk assessments are subject to
areview by an expert panel after input from stakeholders (DAFF 2004a) and are then
enforced by the Australian Quarantine Inspection Service (AQIS). The regulatory body
for food quality and safety in Australiais Food Standards Australia New Zeaand
(FSANZ).

The 1996 Nairn report Australian Quarantine urged government and industry to work
together to develop good quarantine practices. Australia' s subsequent ‘ strong and
active’ participation in the Uruguay negotiations for an SPS agreement was commended
by the WTO at the time (WTO 1998) but, because Australia maintains more stringent
guarantine standards than other countries, its position has since been perceived by
trading partners as hypocritical (European Commission’s Delegation 2003), and
protectionist. No matter how effective this cautious approach has been inthe pad, it is
not considered appropriate in the current international trade arena. There is a perceived
conflict between a country’ s right to set an appropriate level of protection (which may
be conservative as in the case of Australia) and the belief in free trade.

Member countries are, however, allowed under Article 3 of the SPS Agreement to set
higher standards of protection than those internationally recognised, as long as they are
scientifically justified or considered to provide an appropriate level of risk for the
importing country (Biosecurity Australia 2003). Taking a cautious approach is not,
however, considered to be scientifically justifiable. Although international food safety
standards are not intended as a‘ceiling’ on national standards, any national standards
deemed to exceed them must justify their more rigorous criteria on ‘scientific' grounds
(Nairn 1996). The standards set by the Codex Alimentarius Commission have already
been invoked as the benchmark in international trade disputes and are expected to be
used increasingly as such (FAO and WHO 1999). While international standards are not
supposed to prevent governments from protecting public health, welfare and
environment (Marceau and Trachtman 2002), nevertheless countries with more
stringent requirements, such as Australia, are expected to lower their food and
agricultural standards to match those of other countries, or leave themselves vulnerable
to retaliatory measures from the dispute settlement process.

3.3 Theoretical, potential and quantifiablerisk

Australian food regulators have for some time been committed to a precautionary
approach to food safety (FSANZ 2002c). It has also been the standard practice of
quarantine regulators in Australia to apply the precautionary principle; that is, in the
absence of absolute certainty about potential threatsit is better to act on the side of
caution (Cebon 2003). The precautionary principle is sound, well established and
accepted across scientific disciplines, and has to date served Australiawell in protecting
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it from disease. Initially developed out of environmental concerns, the precautionary
principle has been broadened to include matters that may affect human health, but it is
frequently perceived as merely a means to bar trade (Goldstein and Carruth 2004) rather
than a valid approach to an uncertain risk. For example, the precautionary approach was
invoked by the EC in its defence of banned imports of meat from hormone treated cattle
but the WTO found against the EC, thus regjecting the validity of the principle. Under
SPS regulations, provisional SPS measures may be enacted on the basis of the
precautionary principle where insufficient scientific information is available (Pauwelyn
1999) but there is a strictly limited time frame during which these measures may bein
place before arisk assessment must be finalised.

Conducting a risk assessment for food-borne disease is somewhat easier than for
agricultural pests and diseases. Only the potential for adverse health effects needs to be
established in the case of the former rather than the likelihood of entry asin the case of
the latter (Pauwelyn 1999). In addition, risk assessment for food-borne disease can be
gualitative and the importing country can decide that zero risk is the only acceptable
level (Pauwelyn 1999). The decision cannot, however, be based on atheoretical risk,
and the risk assessment needs to be specific, addressing each particular risk (Pauwelyn
1999). Likelihood, in the case of agricultural pests and diseases, is more difficult to
establish — merely the possibility of pest or disease entry is not sufficient — as the
economic and biological consequences must be quantified.

Despite the relative ease of establishing ‘ potential’ over ‘likelihood’, which makes
food-borne risk assessment somewhat easier than agricultural pests and disease risk
assessment, the adverse effects still have to be specifically identified. Food-borne risks
that are currently unknown and therefore ‘merely theoretical’ cannot be justified under
the SPS agreement. This has substantial influence over whether countries can, for
example, choose to ban imports of genetically modified (GM) foods, as potential threats
to human health of consuming GM foods have yet to be established. Furthermore, the
reliance on rigid criteria for risk assessment as a means of justifying SPS measures
discriminates against countries that may not be able to conduct such assessments.

Australia’s cautious approach to the risk assessment of imported goods is considered by
some other countries to be inappropriate. With the expansionof international trade,
pressures on strict quarantine regulations are increased. A US report on barriers to trade
(that is, impediments to US exports) accuses Australia of applying quarantine
regulations unscientifically to protect national markets by restricting trade.

The Government of Australia limits agricultural imports through
guarantine and health restrictions, in some cases without the necessary
risk assessment to provide the WTO-required scientific basis for such
restrictions... The [Australian] process provides for extensive
stakeholder consultations and appeals, with 18 months stated as the
length of time required to carry out a norntroutinerisk analysis (USTR
2000, p. 9).

In a dispute over the importation of uncooked salmon becalse of fears that it carries
sea-lice, Australia had requested more time to conduct a risk assessment than was
considered by the WTO Panel to be reasonable (Pauwelyn 1999). Although not a threat
to human health, sea-lice can kill salmon and entry into the country poses a direct and
serious threat to the lice-free status of the Australian industry (Green 2003). In 1999
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Australiawas ordered to open its market and accept imports of fresh, chilled and frozen
salmon (USTR 2000). In response, Tasmania enacted its own quarantine legislation to
defend its lice-free salmon industry. Tasmania's action was challenged by Canada, and
again the WTO ruled that the ban was unjustified, as Tasmania had failed to evaluate
the likelihood of entry, establishment and spread of sea-lice (Pauwelyn 1999). The
import restrictions were deemed not to have been based on science in the absence of a
quantitative risk assessment (Pauwelyn 1999), and measures were not considered to be
consistently applied as other types of fish were being imported (Atik 2004).°

The hazard inherent in the WTO ruling became apparent in September 2003 when sea
lice were found under the skin of salmon imported into Australia from Norway (Green
2003). This example illustrates that pressure from trading partners and the system of
dispute settlement under the WTO forced Australia to compromise its quarantine
regulations, and the result was areal threat to an Australian industry. Despite the
subsequent discovery of sea-lice in imported salmon and apparent justification of
industry concerns and the precautionary principle, the Canadian salmon ruling has set a
precedent for further challenges to Australian quarantine regulations. Non-scientific
factors (such as cultural and moral preferences or consumer concerns) can in theory be
considered in setting the level of acceptable risk and choosing the type of SPS measures
to apply, but are not consi